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§788.18

§788.18 Preparing other forestry prod-
ucts.

As used in the exemption, other for-
estry products means plants of the for-
est and the natural properties or sub-
stances of such plants and trees. In-
cluded among these are decorative
greens such as holly, ferns, roots,
stems, leaves, Spanish moss, wild fruit,
and brush. Christmas trees are only in-
cluded where they are gathered in the
wild from forests or from uncultivated
land and not produced through the ap-
plication of extensive agricultural or
horticultural techniques. See 29 CFR
780.205 for further discussion. Gath-
ering and preparing such forestry prod-
ucts as well as transporting them to
the mill, processing plant, railroad, or
other transportation terminal are
among the described operations. Pre-
paring such forestry products does not
include operations that change the nat-
ural physical or chemical condition of
the products or that amount to ex-
tracting (as distinguished from gath-
ering) such as shelling nuts, or that
mash berries to obtain juices.

[73 FR 77239, Dec. 18, 2008. Redesignated at 74
FR 26015, May 29, 2009]

EFFECTIVE DATE NOTE: At 74 FR 26015, May
29, 2009, §788.10 was redesignated as §788.18
and newly designated §788.18 was suspended,
effective June 29, 2009.
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§789.0 Introductory statement.

(a) Section 12(a) and section 15(a)(1)
of the Fair Labor Standards Act of
19381 (hereinafter referred to as the
(Act) contain certain prohibitions
against putting into interstate or for-
eign commerce any goods ineligible for
shipment (commonly called ‘hot
goods’’), in the production of which the
child-labor or wage-hour standards of
the Act were not observed. These sec-
tions were amended by the Fair Labor
Standards Amendments of 19492 to pro-
vide, among other things, protection
against these ‘““hot goods’ prohibitions
with respect to purchasers ‘“who ac-
quired such goods for value without no-
tice of such violation” if they did so
“in good faith in reliance on’ a speci-
fied ‘“‘written assurance.”

(b) These amendments to the Act re-
lating to purchasers in good faith and
written assurances are for the protec-
tion of purchasers. The Act does not
provide that a purchaser must secure
such an assurance or that a supplier
must give it. The amendments confer
no express authority for the Depart-
ment of Labor to require the use of
these assurances or to prescribe their
form or content. Whether any par-
ticular written assurance affords the
statutory protection to a purchaser
who acquires his goods in good faith
and for value without notice of an ap-
plicable violation, is left for deter-
mination by the courts. Opinions
issued by the Department of Labor on
this question are advisory only and
represent simply the Department’s best
judgment as to what the courts may
hold.

1Pub. L. 718, 75th Cong., 3d sess. (62 Stat.

1060), as amended by the Act of June 26, 1940
(Pub. Res. No. 88, 76th Cong., 3d sess., 54
Stat. 616); by Reorganization Plan No. 2 (60
Stat. 616); by Reorganization Plan No. 2 (60
Stat. 1095), effective July 16, 1946; by the Por-
tal-to-Portal Act of 1947, approved May 14,
1947 (61 Stat. 84); by the Fair Labor Stand-
ards Amendments of 1949, approved October
26, 1949 (Pub. L. 393, 81st Cong., 1st sess., 63
Stat. 910); by Reorganization Plan No. 6 of
1950 (156 FR 3174), effective May 24, 1950; and
by the Fair Labor Standards Amendments of
1955, approved August 12, 1955 (Pub. L. 381,
84th Cong., 1st sess., C. 867, 69 Stat. 711).

2Pub. L. 393, 81st Cong., 1st sess. 963 Stat.
910.
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(c) The interpretations contained in
this general statement are confined to
the statutory protection accorded
these purchasers in section 12(a) and
section 15(a)(1) of the Act. These inter-
pretations, with respect to this protec-
tion of purchasers, indicate the con-
struction of the law which the Sec-
retary of Labor and the Administrator
of the Wage and Hour Division3 believe
to be correct and which will guide
them in the performance of their ad-
ministrative duties under the Act un-
less and until they are otherwise di-
rected by authoritative decisions of the
courts or conclude, upon re-examina-
tion of an interpretation, that it is in-
correct.

[15 FR 5047, Aug. 5, 1950, as amended at 21 FR
1450, Mar. 6, 1956]

§789.1 Statutory provisions and legis-
lative history.

Section 12(a) of the Act provides, in
part that no producer, manufacturer or
dealer shall ship or deliver for ship-
ment in commerce any goods produced
in an establishment situated in the
United States in or about which within
30 days prior to the removal of such
goods therefrom, any oppressive child
labor has been employed. Section 12(a)
then provides an exception from this
prohibition in the following language:

Provided, That any such shipment or deliv-
ery for shipment of such goods by a pur-
chaser who acquired them in good faith in
reliance on written assurance from the pro-
ducer, manufacturer, or dealer that the
goods were produced in compliance with the
requirements of this section, and who ac-
quired such goods for value without notice of
any such violation, shall not be deemed pro-
hibited by this subsection * * *,

Section 15(a)(1) provides, in part, that
it shall be unlawful for any person to
transport, offer for transportation,
ship, deliver, or sell with knowledge
that shipment or delivery or sale there-
of in commerce is intended, any goods
in the production of which any em-
ployee was employed in violation of
section 6 or 7 of the Act or any regula-
tion or order of the Administrator
issued under section 14. Section 15(a)(1)

3The functions of the Secretary and the
Administrator under the Act are delineated
in 13 FR 2195, 12 FR 6971, and 15 FR 3290.

§789.2

also provides the following exception
with respect to this ‘‘hot goods’ re-
striction:

* * * gny such transportation, offer, ship-
ment, delivery, or sale of such goods by a
purchaser who acquired them in good faith
in reliance on written assurance from the
producer that the goods were produced in
compliance with the requirements of the
Act, and who acquired such goods for value
without notice of any such violation, shall
not be deemed unlawful.

The most important portion of the leg-
islative history of those provisions in
sections 12(a) and 15(a)(1) which relate
to the protection of purchasers is found
in the following discussion of the
amendment to section 15(a)(1), con-
tained in the Statement of the Man-
agers on the part of the House ap-
pended to the Conference Report on the
Fair Labor Standards Amendments of
1949: ¢

This provision protects an innocent pur-
chaser from an unwitting violation and also
protects him from having goods which he has
purchased in good faith ordered to be with-
held from shipment in commerce by a ‘‘hot
goods’ injunction. An affirmative duty is
imposed upon him to assure himself that the
goods in question were produced in compliance
with the Act, and he must have secured writ-
ten assurance to that effect from the producer
of the goods. The requirement that he must
have made the purchase in good faith is com-
parable to similar requirements imposed on
purchasers in other fields of law, and is to be
subjected to the test of what a reasonable,
prudent man, acting with due diligence,
would have done in the circumstances. (Em-
phasis supplied.)

This discussion would appear to be gen-
erally applicable also to the similar
provisions of the Act contained in sec-
tion 12(a).

§789.2 “ * * * jn reliance on written
assurance from the producer * * *”

In order for a purchaser to be pro-
tected under these provisions of the
Act, he must acquire the goods ‘‘in re-
liance on written assurance * * *.”’ The
written assurance specified in section
15(a)(1) is one from the ‘‘producer’ and
in section 12(a) it is one from the ‘‘pro-
ducer, manufacturer or dealer.”

4H. Rept. No. 1453, 81st Cong. 1st sess., p.
31.
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